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SRI GAUTAM MODAK & ORS  -Vs- SRI RAMA SHANKAR CHOUHAN & ORS 

Assam Schedule VII, Form No.132 

High Court Form No. (J) 3 

HEADING OF JUDGMENT IN APPEAL 

District: Udalguri 

IN THE COURT OF CIVIL JUDGE, UDALGURI, ASSAM 

PRESENT:  NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Saturday, the 16th day of November, 2019. 

Title Appeal No- 02 of 2018 

1. SRI GAUTAM MODAK; 
2. SRI UTTAM MODAK; 

3. SRI SWAPAN MODAK & 

4. SMTI REKHA MODAK           ------ Appellants/Main defendants. 
                      -Vs- 

     1. SRI RAMA SANKAR CHOUHAN; 

     2. SRI SUDARSHAN CHAUHAN; 

     3. SRI KAMAL CHAUHAN       ------ Main Respondents/Plaintiffs. 

     4. CIRCLE OFFICER (REV) KALAIGAON CIRCLE & 

     5. STATE OF ASSAM, REPRESENTED BY SECRETARY REVENUE, DISPUR 

 ------ Pro. Respondents/Pro. Defendants. 

This appeal came in for final hearing on 19.10.2019 in presence of- 

 Mr D. Saharia                ------ Ld Counsel for the Appellant. 
 

 Mr T. C Boro    ------ Ld Counsel for the Main Respondents. 
 

 Mr S. K Raha                ------ Ld Govt. Pleader for Pro. Respondents. 
 

And having stood for consideration to this day, the Court delivered the 

following judgment- 

J U D G M E N T 

1.    Challenge in this appeal is to the judgment and decree dated 10.12.2018 

passed by the ld Munsiff, Udalguri in Title Suit No-12/2013 decreeing the suit 

of the plaintiffs/respondents.  
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2.     To evaluate the judgment and decree passed by the ld Munsiff, Udalguri 

in the aforesaid Title Suit, I deem it fit to put the pleadings of both the sides 

on record. 

3.1]Case of the Plaintiffs/Respondents: The case of the 

plaintiffs/respondents, in a nutshell, is that the plaintiffs purchased 1 Kata 14 

Lechas of land by Registered Sale Deed No-5902 of 1981 on a consideration 

price of Rs-24,000/- from Dinesh Ch. Debnath and Ishwar Ch. Debnath. The 

said land was having four thatched houses of bamboo post and one Chari-

chalia Tin Shed CI sheet roofed houses of wooden frame at the time of 

purchase and the plaintiffs got possession of the land along with the 

aforesaid structures from the aforesaid sellers. At the time of the purchase 

the land was covered by Dag No-659/662, 663/638 of Old F.C Grant No-5/53 

(new 89) of Village- Singrimari, Mouza-Kalaigaon. Originally the land was of 

Singrimari Tea Estate and subsequently the land was purchased by Govt. of 

Assam under the Ceiling Act and the plaintiffs were paying Touzi bahi Land 

Revenue as Touzi No-185 was assessed in their name. The plaintiffs also 

purchased half (1/2) Lecha6 of land on the eastern side of the aforesaid land 

on 12/04/1985 on consideration of Rs-600/- from Ramani Modak and got 

possession over the said land. After few years (1996-97) Ramani Modak sold 

his land on the eastern part to the defendants and left the place. In that way 

the plaintiffs acquired possessory right, title and interest over 1 Kata 14 ½ 

Lechas of land. The lands of the plaintiffs is now covered by Ceiling Surplus 

Land of Dag No-662. The family members of the plaintiffs reside in their RCC 

building on the northern side and there are shop houses of the plaintiffs on 

the southern portion facing the PWD road.   

3.2]     It is stated that the plaintiffs kept a gap of 3 feet on the eastern side 

to go to their residential houses situated on the backside of their shops. Five 

years before that the defendants on their purchased land to the eastern side 

of the plaintiffs‟ land constructed RCC Building without leaving any minimum 

gap as required under law to the western side of their building and the 
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defendants contended that the plaintiffs can construct their RCC building in 

future joining the building of the defendants, with the wall of the defendants 

will be the common wall of the building. 

3.3]      The defendants clandestinely constructed a boundary wall on the 

north eastern side of the plaintiffs‟ land by substantially encroaching a portion 

of the plaintiffs‟ land, for which the plaintiffs wanted to put a wall adjoining 

the wall of the RCC building of the defendants in March, 2012 but the 

defendants complained to the Circle Officer of Kalaigaon Revenue Circle, who 

by registering a Misc. Case No-06/2012, asked the plaintiffs to stop 

construction and inspite of repeated request by the plaintiffs, the Circle 

Officer did not pass any order in that case with ulterior motive. On 

08.04.2013 the defendants threatened the engaged labourers and mason of 

the plaintiffs not to construct any wall, otherwise they will have to face 

serious consequences. On 27.04.2013 the defendants along with some 10/15 

workers tried to break the eastern portion of the shop of the plaintiffs. Thus 

the plaintiffs became apprehensive that unless the boundary wall is 

constructed adjoining the wall of the building of the defendants, it will be 

difficult to protect their persons and property from the illegal act of the 

defendants. The plaintiffs, thus, have prayed for declaratory decree inter alia 

for the following- that they have acquired possessory right, interest and 

possession over the scheduled land; that they have got right to construct 

boundary wall to protect the scheduled land from encroachment along with 

other ancillary reliefs.        

4.1]   Case of the Defendant No-1 to 4/Appellants: The 

claims/averments made in the plaint were resisted by the defendant No-1 to 

4 (appellants) by filing joint written statement and questioned the 

maintainability of the suit apart from other routine denial. It is stated that the 

defendants have no knowledge about the purchase of scheduled land by the 

plaintiffs. The land in question is Ceiling Surplus Government land, to which 

the plaintiffs have no right and the plaintiffs never purchased any land on 

their eastern side from the PWD road and the defendants have no knowledge 
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as to whether the plaintiffs purchased any portion of land in the other side of 

their land.  

4.2]      The defendants, while denying the possessory right of the plaintiffs 

over 1 Kata 14 ½ Lechas of land, admitted that the plaintiffs reside in the 

RCC Building in the northern side and that they have shops on the southern 

side. Plaintiffs do not have possession or right to construct wall on the 

disputed by-lane from the PWD road on the south upto 27feet to the north, 

with a breadth of 3 feet 8 inch at the entrance point and 3 feet 4 inch at the 

end point of 27 feet. The said by-lane is a common 'ejmali' bye-path 

possessed by both the parties and the previous land owners left equal portion 

of their respective lands for the common and ejmali use and old deep rooted 

posts are there as a mark of proof. The bye-lane has a length of 27 feet and 

after 27 feet the respective parties used to enter their respective 

houses/lands. Plaintiffs tried to construct a wall encroaching the bye-lane, for 

which the defendants made a complaint to the Circle Officer, Kalaigaon 

Revenue Circle and then a case vide Case No-06/2012 was registered. Then 

the ld Circle Officer personally visited the spot and constituted a committee of 

elderly persons of the locality to verify and report the actual facts. The 

committee headed by Mouzadar investigated the matter and reported that 

the disputed bye-lane is situated on the government land and the same has 

been using by both the parties. After that the ld Circle Officer personally 

heard the parties and the Committee members and stopped the construction 

of the proposed wall encroaching the bye-lane vide order dated 23.05.2012 

as the bye-lane is a government land used by both the parties and previously 

by the previous owners of the respective lands as common bye-lane since 

many decades. Hence the defendants have prayed for dismissing the suit.  

5]Case of the Proforma Defendants No-5 & 6: The claims/averments 

made in the plaint were resisted by the prof. defendant No-5 & 6 by filing 

joint written statement and questioned the maintainability of the suit apart 

from other routine denial. It is stated that the main defendants made a 

complaint to the prof. defendant no-5 against the plaintiffs who were trying 
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to put a wall on a long standing bye-lane in between them and accordingly 

Misc Case No-06/2012 was registered. For ascertaining the truth of the 

allegation, prof. defendant No-5 personally visited the spot and constituted a 

committee of elderly persons of the locality to verify and report the actual 

facts. The committee headed by the Mouzadar Hemango Boro investigated 

the matter and reported that the disputed bye-lane is situated on government 

land and the same has been using by both the parties. After that the prof. 

Defendant No-5 personally heard the parties and the Committee members 

and stopped the construction of the proposed wall encroaching the bye-lane 

vide order dated 23.05.2012 as the bye-lane is a government land used by 

both the parties and no revenue is paid as stated rather only a penalty was 

imposed as fine. Hence the answering defendants have prayed for dismissing 

the suit.  

6]  On the basis of above pleadings, the ld Court below framed the 

following issues:- 

       I)     Whether the suit is maintainable? 

       II)    Is there any cause of action for the suit? 

       III)   Whether the suit is barred by the law of limitation? 

       IV)    Whether the suit is bad for non-joinder of necessary party? 

  V) Whether the plaintiffs are the owner of 3 feet gap land and 

have right to construct wall over it or the 3 Feet Gap land 

is a bye-lane? 

      VI)    Whether the plaintiffs are entitled to relief as prayed for? 

      VII)   To what relief/reliefs, if any, the plaintiffs are entitled to? 

7]      The ld trial Court considered the pleadings and evidences, both oral 

and documentary, adduced by both the sides and having heard the 

arguments advanced by both the sides, decreed the suit of the plaintiffs by 

the impugned judgment and decree which is under challenge in this appeal. 

8]Memorandum of Appeal: I have gone through the memorandum of 

appeal. It appears to me that the impugned judgment and decree of the ld 
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Court below has been assailed as many as on ten (10) grounds but for the 

sake of brevity, the grounds are not mentioned here rather the said grounds 

would be discussed at appropriate time.    

9]Points for determination: Considering all the aspects of law and facts 

and the memorandum of appeal in particular, the following point has been 

formulated for determination in this appeal- 

Whether the judgment and decree passed by the ld trial Court 

in the original suit (TS No-12/2013) is just and proper or 

needs any interference in this appeal? 

10] Discussion, Decision and Reasons thereof: The ld Counsels for 

both the sides have been heard and the evidence on record, documentary 

and oral, relied on and led by both the sides, have also been carefully 

considered. The C/R of Title Suit No-12/2013 has also been meticulously 

gone into. In my considered opinion, it would be apposite to specifically deal 

with the findings of the ld Court below on each issue which ultimately led the 

Court to pass the judgment and decree which is challenged in this appeal.  

Issue No-I: 

[Whether the suit is maintainable?] 

              11]       It is seen that the ld Court below decided this issue in affirmative. 

The defendants‟ side merely stated that the suit is not maintainable without 

specifically mentioning the reason for the same. After hearing both the sides 

and on perusal of the materials on record, I do not find any reason to 

question the maintainability of the suit filed by the plaintiffs/respondents. So, 

the issue in hand is decided in affirmative in favour of the 

plaintiffs/respondents by affirming the decision of the ld Court below.  
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Issue No-II: 

[Is there any cause of action for the suit?] 

 12] The expression „cause of action‟ has a judicially settled meaning. 

Plainly speaking, „cause of action‟ means and denotes all material facts on 

which a right is founded. In other words, cause of action is nothing but a 

bundle of facts which a party to a suit, claiming a relief under the law, is 

required to prove in order to have the suit decreed in his favour. In the 

instant suit, the plaintiffs claimed that they have acquired possessory right, 

interest and possession over the scheduled land including bye-lane and that 

they have got right to construct boundary wall to protect the scheduled land 

from encroachment. Per contra, the defendants claimed that the bye-lane is a 

government land used by both the parties and previously by the previous 

owners of the respective lands as common bye-lane since many decades and 

as such the plaintiffs have no right to construct any boundary wall over it. 

The above assertions by the plaintiffs/respondents and denials by the 

defendants/appellants involve a bundle of facts which require adjudication 

and hence there is cause of action for the suit. Hence this issue is decided in 

affirmative in favour of the plaintiffs/respondents by upholding the decision of 

the ld Court below. 

Issue No-III: 

[Whether the suit is barred by the law of limitation?] 

13]      It is seen that the defendants claimed that the suit of the plaintiffs is 

barred by limitation. The ld Court below has not decided this issue and this 

might be due to inadvertence and neither party has argued on this aspect in 

this appeal. This is a suit primarily for declaration and permanent injunction 

and the right to sue first accrues in this suit in the month of March, 2012 

when the defendants/appellants allegedly constructed a boundary wall by 

encroaching the lands of the plaintiffs/respondents. The suit was then filed by 

the plaintiffs/respondents on 03/05/2013. Hence, the suit was filed well 
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within the period of limitation. Issue in hand is, accordingly, decided in 

negative.  

Issue No-IV: 

[Whether the suit is bad for non-joinder of necessary party?] 

14]      It is seen that the defendants claimed that the suit of the plaintiffs is 

bad for non-joinder of necessary party but the defendants in their written 

statement have not specifically mentioned the particular necessary party who 

has been left out by the plaintiffs in the suit. But during argument, the ld 

Counsel for the defendants/appellants submitted that the appropriate 

authority of Bodoland Territorial Council (BTC) has not been impleaded. After 

perusing the C/R, I am of the considered opinion that though „land and 

revenue‟ is a subject-matter under BTC but the nature of reliefclaimed by the 

plaintiffs/main respondents is such that the same can be decided even in the 

absence of BTC Authority as a party in this suit. Hence I am in agreement 

with the decision of the ld Court below on this issue and accordingly the issue 

in hand is decided in negative.  

Issue No-V: 

[Whether the plaintiffs are the owner of 3 feet gap land and have right to 

construct wall over it or the 3 Feet Gap land is a bye-lane?] 

15]    The issue in hand is the most vital issue for determination in this 

appeal. As far as issue no-V is concerned, the ld Court below came to the 

conclusion that the 3 (three) gap land is not a bye-lane and that it has been 

used by the plaintiffs for their exclusive use, without directly holding that the 

plaintiffs are the owner of that 3 feet gap land. But ultimately the ld Court 

below has passed a decree inter alia declaring right, tile and interest of the 

plaintiffs/respondents over the suit land. Now let me travel through the 

evidence on record vis a vis the reasoning given by the ld Court below in 

arriving at conclusion in the issue in hand.   
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16]Rama Shankar Chouhan (PW-1), who is alsoplaintiff No-1,in his 

examination-in-chief has reiterated the contents of the plaint. In a nutshell 

the contention of PW-1 is thatDinesh Ch. Debnath and Ishwar Ch. Debnath 

sold 1 Kata 14 Lechas of land on a consideration price of Rs-24,000/- to him 

and his two brothers by executing Registered Sale Deed No-5902 dated 

10.07.1981 and they got possession of the land along with the structures 

from the aforesaid sellers. PW-1 further stated that at the time of their 

purchase, the land was covered by Dag No-659/662, 663/638 of Old F.C 

Grant No-5/53 (new 89) of Village- Singrimari, Mouza-Kalaigaon. PW-1 sttaed 

that originally the land was of Singrimari Tea Estate and subsequently the 

land was purchased by Govt. of Assam under the Ceiling Act and the plaintiffs 

were paying Touzi bahi Land Revenue as Touzi No-185 was assessed in their 

name. PW-1 further stated that he purchased another half (1/2) Lechas of 

land out of his 1 Bigha 1 Kata 19 Lechas of land on the eastern side of the 

aforesaid land on 12/04/1985 on consideration of Rs-600/- from Ramani 

Modak and got possession over the said land and in that way they (plaintiffs) 

acquired possessory right and interest over 1 Kata 14 ½ Lechas of land.PW-1 

further stated that in the year 1996-97 Ramani Modak sold his remaining land 

on the eastern part to the defendants and left the place. PW-1 further stated 

that they have constructed their residential houses by leaving 3 feet gap from 

the boundary of the defendants as a road/passage for entering into their 

residential houses.  PW-1 further stated that about five years ago when the 

defendants on their purchased land to the eastern side of the plaintiffs‟ land 

constructed RCC Building without leaving any minimum gap as required 

under law, they (plaintiffs) objected and then it was agreed that the western 

wall of the building of the defendants would be the common wall and that 

they (plaintiffs) can construct their RCC building in future joining the roof of 

the building of the defendants. PW-1 further stated that in the month of 

March, 2012 when they started to construct a wall adjoining the western wall 

of the building of the defendants, the defendants lodged objection to the 

Circle Officer, Kalaigaon and then the Circle Officer of Kalaigaon Revenue 

Circle, by registering a Misc. Case No-06/2012, asked the plaintiffs to stop 
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construction and inspite of repeated request by the plaintiffs, the Circle 

Officer did not pass any order in that case. PW-1 further stated that on 

08.04.2013 when they started to construct a wall in their own land, the 

defendants chased away the engaged labourers and mason of the plaintiffs 

not to construct any wall. PW-1 further stated that on 27.04.2013 the 

defendants along with some 10/15 workers tried to break the eastern portion 

of their shop.PW-1 further stated that they have been in possession of the 

suit land for the last 30 years by paying „touzi‟ with Revenue Office of 

Kalaigaon and no one except them have any possession and interest in that 

land and under such circumstances, the Circle Officer or the defendants have 

no right to stop them from raising wall in their own land.PW-1 stated thatthe 

said 3 feet width bye-lane is not a common bye-lane between the plaintiffs 

and the defendants rather the said bye-lane is within their (plaintiffs‟) own 

purchased land. PW-1 exhibited Registered Sale Deed No-5902 dated 

10/07/1981 as Ext-1 by which they purchased1 Kata 14 Lechas of land from 

Dinesh Ch. Debnath and Ishwar Ch. Debnath. PW-1 also exhibited one 

Unregistered Sale Deed by which he purchased ½ (half) Lecha of land from 

Ramani Modak as Ext-2.  

17]      It can be seen from the evidence on record that the remaining PWs 

(PW-2 to PW-7) by and large corroborated the stand of PW-1and as such to 

bring about brevity the examination-in-chief of those PWs are not discussed 

here and cross-examinations of the PWs would be discussed at a later stage. 

18]    Defendant No-1 Sri Goutam Modak (DW-1) in his examination-in-chief 

has reiterated the contents of written statement. In a nutshell the contention 

of DW-1 is that neither of the plaintiffs purchased 1/2 Lechas of land from 

Romani Modak to the eastern side of their property vide Ext-2 rather vacant 

land of 3 feet width which the plaintiffs claimed to be his own land has been 

long used as „ejmali‟ (common) path possessed by both the parties. DW-1 

stated that the previous owners of lands of the plaintiffs and the defendants 

had also used the said road as „ejmali‟ path and till date the said land is in 

use as „ejmali‟ path. DW-1 further stated that the said land is a government 
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land. DW-1 further stated that the breadth of the bye-lane on the south with 

the PWD road is 3 feet 8 inch and towards the north from the PWD road is 3 

feet 4 inch at the end point of 27 feet. DW-1 stated that in the year 2012 

when the plaintiffs tried to construct a wall over the said path/bye-lane, 

they(defendants) made a complaint to the Circle Officer, Kalaigaon Revenue 

Circle and then a case vide Case No-06/2012 was registered. Then the ld 

Circle Officer personally visited the spot and constituted a committee of 

elderly persons of the locality to verify and report the actual facts. The 

committee headed by retired Mandal investigated the matter and reported 

that the disputed by-lane is situated on the government land and the same 

has been using by both the parties. After that the ld Circle Officer personally 

heard the parties and the Committee members and stopped the construction 

of the proposed wall encroaching the bye-lane vide order dated 23.05.2012 

as the bye-lane is a government land used by both the parties. DW-1 

exhibited the copy of order of Circle Officer as Ext-„Kha‟. 

19]What transpires from the plaint and the examination-in-chief of the PWs is 

that the plaintiffs are claiming their exclusive right over the 3 feet width bye-

lane on the premise that the said land fall within their own purchased land. It 

is thus the contention of the plaintiffs that the said 3 feet width bye-lane is 

not a common bye-lane between the plaintiffs and the defendants. Per 

contra, the contention of the defendants as found from the plain reading of 

their written statement as well as from the examination-in-chief of the DWs is 

that the vacant land of 3 feet width, which the plaintiffs claimed to be their 

own land, has been long used as „ejmali‟ path possessed by both the parties. 

It is contended that the previous owners of lands of the plaintiffs and the 

defendants had also used the said road as „ejmali‟ path and till date the said 

land is in use as „ejmali‟ path. Further contention of the defendants is that the 

said land is a government land as the same has been acquired by the 

government under the Ceiling Act and the same has been admittedly by the 

plaintiffs in their plaint.  
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20]        Now let me travel through the cross-examination of the PWs in order 

to see as to whether the stands taken by them in their examination-in-chief 

with regard to the dispute has remainedunrebutted or not. It can be seen 

that PW-1 admitted during his cross-examination that dispute is only with 

regard to 3 feet of land which he purchased later. PW-1 further admitted that 

the width of eastern side of his purchased land is 3 feet and that there is a 

road to the southern side of the suit land. PW-2 admitted in her cross-

examinationthat after 15 years of purchasing land from her husband, the 

plaintiff purchased ½ (half) Lecha of land from Ramani Modak. PW-2 further 

admitted that the defendant Gautam Modak has a godown in the backside of 

that road. PW-3 admitted in his cross-examination that the defendants have 

a godown near the disputed road and that both the parties have been using 

the said road. PW-3 also admitted that the suit land is a government land. 

PW-4 admitted during his cross-examination that the land between the land 

of Rama Shankar (plaintiff) and Gautam Modak (defendant) is mostly used by 

Rama Shankar and occasionally by Gautam Modak. PW-4 further admitted 

that the vacant land in between the land of the plaintiffs and the defendants 

has been in existence since the days of their seller. PW-6 admitted during his 

cross-examination that suit land measures 1 Kata 14 ½ Lecha, which was 

purchased by the plaintiffs vide two registered deeds. PW-6 further admitted 

that 1 Kata 14 Lecha of land was purchased by the plaintiffs through the first 

deed and ½ (half) Lecha was purchased by the plaintiffs from Ramani Modak 

through the second deed and the said ½ (half) Lecha land is having length of 

27 feet. PW-7 also admitted during his cross-examination that both the sides 

have been using the passage (3 feet width).  

21]    So, from the aforesaid cross-examinations of PWs, it is evident that 

most of the PWs admitted that the disputed bye-lane (passage) has been 

used by both the sides and it is a government land though the plaintiffs 

claimed the said bye-lane (passage) as their personal bye-lane. But even by 

the own admissions of the plaintiffs in plaint, it is evident that the scheduled 
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land which includes the disputed bye-lane is a government land (Ceiling 

Surplus land).  

22]Other DWs have corroborated the aforesaid stand of DW-1 that the 

disputed bye-lane is an „ejmali‟ bye-lane for both the sides. The evidence of 

DW-2 Sri Nikhil Modak is vital here as the homestead lands of the 

plaintiffs/respondents and the homestead land and shop houses of the 

defendants/appellants originally belonged to his father and uncles. DW-2 

stated that he lived in the said lands till 1974/75 and as such he has 

knowledge about the disputed bye-lane. DW-2 stated that the bye-lane was 

made „ejmali‟ path by his forefathers for going to the backside of their land 

and the said path was used as „ejmali‟ path by Dinesh Debnath and Ishwar 

Debnath, from whom the plaintiffs purchased their land. DW-2 further stated 

that the defendants constructed their RCC building by leaving the said bye-

lane. DW-2 stated that he was entrusted to look after the construction of RCC 

Building by the defendants and at that time the plaintiffs and the defendants 

had no dispute as the RCC building was constructed by leaving the space of 

the bye-lane. DW-2 further stated that the defendants never told the 

plaintiffs that they can construct their building adjoining the roof the 

defendants‟ building.  

23]    The plaintiffs‟ side during cross-examination of DW-2 has not 

challenged the stand of DW-2 regarding existence of „ejmali‟ bye-lane since 

his forefathers and as such the stand of DW-2 regarding theexistence of 

„ejmali‟ bye-lane has remained unrebutted. 

24]DW-3 Sri Suren Kachary stated that he was approached by the plaintiff 

Rama Shankar Chouhan to settle the boundary dispute between the plaintiffs 

and the defendants. Then he presided over a meeting which was held on 05-

03-13 and it was decided in the meeting that the disputed bye-lane has been 

in use as „ejmali‟ (common) road for a long time and as such both the parties 

were directed to erect wall leaving the land of „ejmali‟ path. DW-3 also 

exhibited the said agreement (Mimangshapatra) as Ext-„Ka‟ and his signatures 
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as President of the Meeting as Ext-„Ka‟(6) and Ext-„Ka‟ (7). DW-3 also 

exhibited the signatures of both the parties. During cross-examination, DW-3 

admitted that Ext-„Ka‟ relates to boundary dispute between the plaintiffs and 

the defendants with regard to their northern boundary. The plaintiffs have 

failed to demolish the stand of DW-3 regarding his contention that the 

disputed bye-lane is an „ejmali‟ path.  

25]The evidence ofDW-4 Sri Sishuram Kalita, the retired Mandal under 

Kalaigaon Revenue Circle, is also important in the lis in hand. DW-4 stated 

that the disputed road is an „ejmali‟ road since the time of the previous 

owners of the lands of the plaintiffs and the defendants. DW-4 further stated 

that in the year 2012 the Circle Officer entrusted him along with Lat 

Gaonbura Suren Kachari and Mouzadar Hemanga Bora to make an enquiry 

regarding the disputed road. After enquiry they reported the Circle Officer 

that the disputed road is an „ejmali‟ bye-lane over government land for a long 

time. DW-4 further stated that then the ld Circle Officer heard both the sides 

in his Office and made a field visit personally and passed an order debarring 

the plaintiff Rama Shankar from constructing any wall on the said bye-lane. 

DW-4 further stated that after the aforesaid order of ld Circle Officer, a village 

meeting being presided over by Lat Gaon Bura Sri Suren Kachari, was held at 

the instance of plaintiff Rama Shankar Chouhan, in which he also attended. 

DW-4 exhibited the resolution of that meeting as Ext-„Ka‟ and his signature as 

writer of the resolution as Ext-„Ka‟ (5).  

26]So, it is seen that DW-3 and DW-4 have also supported the defendants‟ 

stand that the bye-lane in question over ½ (Lecha) of land within the 

scheduled land of the plaint is an „ejmali‟ (common) bye-lane over 

government land. The plaintiffs‟ side have failed to demolish the stand of 

DW-3 and DW-4. There is no reason to doubt the credibility of the 

depositions of DW-3 and DW-4 as they have neither any interest over the 

disputed land nor they are in any way related with either of the parties to the 

suit.  
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27]      Further the ld Court below in its endeavor to get the clear picture of 

the suit land appointed Advocate Commissioner for making a local 

investigation of the suit land.Advocate Commissionerso appointed conducted 

local investigation of the suit land and submitted his report in the Court on 

12.09.18. Advocate Commissioner was examined as CW-1 by the ld Court 

below. CW-1exhibited his report (four pages) as Ext-A; attendance sheet as 

Ext-B; rough Sketch Map of Suit land as Ext-C and statement of some 

witnesses as Ext-D, Ext-E, Ext-F and Ext-G. CW-1 stated that on enquiry he 

found as follows: 

i) Both parties are using the suit land as thorough fare since long time;   

ii) There is a wall on the northern side of bye-lane constructed by the 

defendant and plaintiff has no grievances over that wall; 

    iii) There was no any mutual understanding between the parties as to the 

construction of wall by plaintiff adjoining the wall constructed by the 

defendant; 

 iv) 3 feet 8 inch gap of bye-lane is most of the time used by the plaintiff but 

sometimes it is also used by the defendant for carrying aloo-pyaz and the 

vegetables; 

  v) bye-lane is certainly 27 feet long and is used as thorough fare; 

  vi) could not find any fact about the manner of use of the suit land by 

previous owners; 

  vii) There are two deep rooted posts as a mark of proof. 

28]      During cross examination by the plaintiffs‟ side, CW-1 admitted that 

theroom adjacent to the suit land is not residential and same is not used by 

the defendants as dwelling house as they do not reside there. CW-1 further 

admitted that the house adjacent to the suit land is the residential house of 

the plaintiffs. CW-1 further admitted that beyond 27 feet bye-lane, there is 
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door of defendants and they use the bye-lane and land beyond 27 feet bye-

lane belongs to the defendants.  

29]During cross-examination by the defendants‟ side, CW-1 admitted that the 

27 feet bye-lane is situated on the land of both the parties. CW-1 further 

admitted that the defendants have constructed their building from the point 

of alleged bye-lane and the wall is on the western side of defendants‟ RCC 

building and this is the boundary wall of the western side of alleged bye-lane. 

CW-1 further admitted that at the point of 27 feet, the plaintiffs have their 

gate for entrance to their building and few feet in the northern side, the 

defendants have their gate and they enter their land through this bye-lane. 

CW-1 further admitted that in the back side of the defendants‟ land, they 

have small and medium size construction and have their godown. CW-1 

admitted that except this bye-lane, the defendants have no other road to 

approach their back side construction and places. CW-1 further admitted that 

inadvertently he had mentioned in his report (page no-4) that the defendants 

have been using the bye-lane for 60-65 years but it should be that both the 

parties have been using the same for the last 60-62 years. CW-1 admitted 

that he did not know whether the disputed bye-lane is within the schedule 

land covered by Dag no-662 of Touzi land 185 of Kalaigaion Circle. CW-1 

further admitted that both the parties put their walls in their respective area 

and as such there is no chance to encroach any land by either party. CW-1 

further admitted that he found on suit land a deep rooted post as a mark of 

almost equal portion left by both the sides. CW-1 further admitted that on the 

point no-1, his opinion is that the bye-lane is the common bye-lane used by 

both the sides. CW-1 further stated that on point no-2, the plaintiff has told 

that they have no any grievance and on point no-3, he found no mutual 

understanding between the parties to the effect that the plaintiffs can 

construct their building adjacent to the defendants‟ building wall. CW-1 

further stated that on point no-4, it is not true that the plaintiffs are 

exclusively using the bye-lane and on point no-5 it is true that it is a thorough 
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fare land. On point no-6, CW-1 admitted that there is an almost equal portion 

of land left by both the parties. 

30]From the cross-examination of CW-1 by the plaintiffs‟ side, it is apparent 

that the plaintiffs‟ side has failed to demolish the stand of CW-1 regarding the 

existence of „ejmali‟ bye-lane which is used by both the sides. On the other 

hand, the defendants‟ side has been able to make their stand more solid 

through the cross-examination of CW-1. Admission of CW-1 regarding 

presence of deep rooted post on the disputed bye-lane as a mark of almost 

equal portion left by both the sides is a strong indication that the bye-lane 

was carved out of the lands of adjacent land owners in the eastern and 

western sides of the bye-lane long back.The ld Advocate Commissioner (CW-

1) in his Sketch Map (Ext-C) has also duly marked the presence of such deep-

rooted posts at the beginning and end of the bye-lane in the middle point of 

width of the bye-lane.So, the report of the advocate Commissioner (Ext-A) vis 

a vis the evidence adduced by him (CW-1) have left no room for doubt that 

the plaintiffs/respondentshave no exclusive right over the bye-lane in 

question rather the bye-lane is the common bye-lane used by both the sides. 

So, theevidence of the advocate Commissioner has nullified the 

plaintiffs‟/respondents‟ stand rather his evidence has vindicated the 

defendants‟/appellants‟ stand that the plaintiffs/respondents are not the 

owner of 3 feet gap land and as such they do not have right to construct wall 

over it and that the 3 Feet Gap land is a bye-lane for use of both the parties.  

31]     Though Ext-„Kha‟ (order of Circle Officer, Kaliagaon Revenue Circle ) 

has not been proved by the defendants/appellants‟ side as per law but it can 

be seen that one of the plaintiff (PW-1) deposed  that in the month of March, 

2012 when they started to construct a wall adjoining the western wall of the 

building of the defendants, the defendants lodged objection to the Circle 

Officer, Kalaigaon and then the Circle Officer of Kalaigaon Revenue Circle, by 

registering a Misc. Case No-06/2012, asked the plaintiffs to stop construction. 

PW-1 further stated that they have been in possession of the suit land for the 

last 30 years by paying „touzi‟ with revenue Office of Kalaigaon and no one 
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except them have any possession and interest in that land and under such 

circumstances, the Circle Officer or the defendants have no right to stop them 

from raising wall on their own land. So such admissions of PW-1 would go to 

show that the ld Circle Officer did pass an order preventing the 

plaintiffs/respondents from raising wall over the disputed bye-lane. Further 

DW-4, the Retired Mandal, also supported the said stand.DW-4 stated that in 

the year 2012 the Circle Officer entrusted him along with Lat Gaonbura Suren 

Kachari and Mouzadar Hemanga Bora to make an enquiry regarding the 

disputed road. After enquiry they reported the Circle Officer that the disputed 

road is an „ejmali‟ bye-lane over government land for a long time. DW-4 

further stated that then the ld Circle Officer heard both the sides in his Office 

and made a field visit personally and passed an order debarring the plaintiff 

Rama Shankar from constructing any wall on the said bye-lane.   

32]In Dolly Khonglah & Another –Vs- Dilip Kr. Singhania & Another 

[2008(2) GLT 77], it was held that as follows:“the appellate court shall keep 

in mind that in the Evidence Act, the principle of law is that even where 

evidence adduced by both the parties is imperfect, court has to decide on 

probability. Evidence of only one party even when no evidence of rebuttal is 

led by opposite party need not necessarily be accepted. In other words, in 

civil cases the plaintiff can succeed in his suit only on the strength of his case 

and not on the weakness of his adversary. A civil case is decided on mere 

preponderance of probability.” 

33]On the basis of what has been adumbrated above andon application of 

the principle of preponderance of probability, I am of the unhesitant opinion 

that the plaintiffs/respondents are not the owners of 3 feet gap land and they 

do not have right to construct wall over it as the said 3 feet gap land is a bye-

lane over government land. So, the issue in hand is decided against the 

plaintiffs/main respondents by reversing the decision of the ld Court below.   

 

Issue No-VI: 
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[Whether the plaintiffs are entitled to relief as prayed for] 

34]     The plaintiffs/respondents have inter alia prayed for possessory right, 

interest and possession over the scheduled land and that they have got right 

to construct boundary wall to protect their scheduled land from 

encroachment. It has already been stated while deciding issue no-V that the 

dispute is only with regard to the ½ (half) Lecha of land over which the 

„ejmali‟ (common) bye-lane is situated and as such the appellants/defendants 

have no issue with regard to 1 Kata 14 Lechas of land, which the 

plaintiffs/respondents have acquired by virtue of their earlier purchase. But 

the plaintiffs/respondents have included the whole land of 1 Kata 14 ½ 

Lechas as suit land without giving a separate schedule of land on which 

„ejmali‟ (common) bye-lane is situated. So, this Court has to decide the issue 

in hand by considering the scheduled land as given at the foot of plaint as 

this Court can not make a new schedule of the „ejmali‟ bye-lane by going 

beyond the pleading and give separate relief for disputed and undisputed 

part of the suit land.Under such circumstances and on the face of decision 

reached in issue no-V, it can be held that the plaintiffs/respondents have no 

possessory right, interest and possession over the whole of the scheduled 

land and that they have no right to construct boundary wall over the 

scheduled land which could stop the right of ingress, egress and regress of 

the defendants/appellants to their property through the„ejmali‟ (common) 

bye-lane. In such a position, the plaintiffs/respondents are not entitled to get 

any permanent injunction as prayed for. Admittedly the scheduled land is a 

Ceiling Surplus land on being acquired by the government. It may be stated 

here that the ld Court below declared right, title and interest of the 

plaintiffs/respondents over the scheduledsuit land by disregarding the 

principle that right, title and interest over a government land can not be 

granted in favour of any private individual. The person in possession of 

government land is required to give „touzi‟ (penalty) for possessing the 

government land and such „touzi‟ cannot be considered as land revenue. 

Hence considering all the above, this Court is of the view that the 
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plaintiffs/main respondents are not entitled to any relief as prayed forand as 

such the issue is decided in negative by reversing the decision of the ld Court 

below. 

Issue No-VII: 

[To what relief/reliefs are the plaintiffs entitled?] 

35]    On the basis of the decisions reached in the last two issues, it can be 

held that the plaintiffs/main respondents are not entitled to any relief in this 

suit and accordingly the issue in hand is also decided in negative by reversing 

the decision of the ld Court below. 

ORDER 

36]On the basis of the decisions reached in the aforesaid issues, the appeal 

of the appellants/main defendants is allowed on contest without costs and 

the impugned judgment and decree passed by the ld Munsiff, Udalguri, 

Assam in T.S No-12/2013 is hereby set aside. The operative part of the 

judgment is pronounced in open Court.  

37]        Prepare decree accordingly within fifteen days.  

38]     Send down the LCR (C/R of T.S No-12/2013) to the ld Munsiff, 

Udalguri with a copy of this judgment. 

39]     Given under my hand and seal of this Court on this 16th day of 

November, 2019. 

                                                         (NUR MUHAMMAD ABDULLAH AHMED) 

                                                              Civil Judge, Udalguri, Assam 

 

 


